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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELIANT 


JURISDICTIONAL STATEMENT 


Appellant appeals from an order of August 12, 1959 of the United 
States District Court for the District of Columbia in that the said court, 
on the conclusion of the hearing on extradition, refused to discharge the 
appellant from custody and the court also dismissed the petition for a 
writ of habeas corpus filed by the appellant in Habeas Corpus No. 83-59, 
by adjudicating the appellant's right to the writ on only the allegations 
contained in the petition and arguments of counsel, and remanding the 
appellant to the custody of the appellee. 

The District Court had jurisdiction under the District of Columbia 
Code, Title 16, Section 801, et. seq. 

This Court has jurisdiction to review the order pursuant to the 
provisions of Title 28, U.S.C., Section 1291 and Title 28, Section 2253, 
U.S.C, 


STATEMENT OF THE CASE 


The appellant is a citizen of the United States and a resident of 
the District of Columbia. 

That on the 30th day of June, 1959, he was apprehended within the 
District of Columbia pursuant to charges made by the State of Maryland. 
Extradition proceedings followed and a hearing was had before the 
Honorable Judge Sirica, acting as the chief executive pursuant to 
Title 23, Section 01, Subsection (a) of the District of Columbia Code 
(1955). To the requisition papers was attached a four count indictment 
under date of July 7, 1959, charging the appellant with the commission 
of the crimes of desertion and non-support of his wife and minor child 
within the City of Baltimore, State of Maryland, on duly 15, 1956, and 
with being a fugitive from justice of the said state (J.A. )e 
The requisition papers were introduced into evidence and then the govern- 
ment called as a witness in its behalf the wife of the appellant, Carrie 
Brown. The witness testified, among other things: 

That she married the appellant on Jamary 19, 196, in Spartansburg, 
South Carolina (Tr. 5). That shortly after the marriage the parties went 
to live in Washington, D.C. (Tr. 5). That a child was born to the 
parties, namely, Earnest Frank Brown, Jr. (Tr. 3). That the said child 
is now ten years of age (Tr. 4). That the parties lived together in the 
District of Columbia until 19,8 when she left and went back to her 
mother (Tr. 6), That she came back about 1950 and left again and went to 
live in Baltimore, Maryland. (Tr. 12). That her husband did not go with 
her and that she has never lived with her husband in Baltimore (Tr. 12). 
That the appellant made no payments to her prior to July 1956 (Tr. 17). 
That he was in Baltimore in 1956 (Tr. 5). That this was on August 15, 
1956 (Tr. 16). That after August 15, 1956, she received payments from 
the appellant up to October 1), 1956 (Ir. 15-16). That on February 27, 
1959, she wrote a letter to the appellant's mother wherein she stated, 
among other things, "Teacher asked Earnest in school the other day what 
was his father's name. He said “Earnest but he is dead." He never did 
visit him. Sound bad. He asked me. I told him I did not know his 
whereabouts, he may be dead; so that statement was 0.K." (Tr. 1h). 


On the conclusion of this hearing the Court denied the appellant's 
discharge. (J.A. ). 

Immediately the appellant filed in the United States District Court 
for the District of Columbia a petition for a writ of habeas corpus 
(JA. ), which contained among others the following allegations: 

That I am a Citizen of the United States, and that I have been a 
resident of the District of Columbia since 19h1. 

That the complainant is my wife, Carrie Brown, who I married on 
January 19, 1946, and that we lived in the District of Columbia as husband 
and wife until 1949 when she without just cause deserted and abandoned me 
taking our minor child with her and went first to Spartansburg, South 
Carolina to live and subsequently left from there and took up residence 
in Baltimore, Maryland. That in July, 1956 my wife requested that I go 
to Baltimore in order to see my child and to take him with me for a 
visit in the District of Columbia. 

That when I arrived in Baltimore to see my child I was placed under 
arrest upon the complaint of my wife who had charged me with desertion of 
of my child and neglecting to support him. 

That subsequently it was agreed by all parties concerned that I was 
to pay my wife the sum of Six ($6.00) Dollars per week for the support 
of my minor child, 

That I have never been a resident of the State of Maryland. 

That I have been placed under arrest and am now in the custody of 


Charles H, Ward, U. S, Marshal for the District of Columbia, and/or in 


the custody of the extradition agent for the State of Maryland. 

That I am being charged with the crime of unlawfully deserting my 
wife and minor child in the City of Baltimore, Maryland on July 15, 1956 
and also with unlawfully and wilfully neglecting to support them in the 
place and at the time aforesaid. 

That the extradition papers under which I am held and deprived of my 
liberty are m1 and void and the detention is unlawful because in view 
of the foregoing facts I did not on July 15, 1956 while physically present 
in the City of Baltimore, Maryland, commit the crimes as charged and 
therefore I cannot be a fugitive from justice. 


Thereupon, the Court proceeded to dispose of the said petition and 
adjudicated the matter on only the petition and argument of counsel. 

The government argued that even though it hed not been shown the 
appellant was in Baltimore on the date alleged in the indictment, that, 
nevertheless, upon the facts developed in this case, the appellant was 
extraditable under the provisions of subsection (b), Title 23, Section 
401 of the District of Columbia Code (1955). 

It was the appellant's contention that the indictment charges the 
commission of a crime within the State of Maryland and fugitivity therefrom 
and that therefore the said subsection did not apply. That in order to 
extradite a person from the District of Columbia under the provisions of 
this subsection, the indictment mst charge that the demanded person 
committed an act in the District of Columbia, or in another state, which 
intentionally resulted in a crime in the demanding state, and that there- 
fore the appellant should have been discharged from custody or at least 
that the writ of habeas corpus should issue, so as to have a hearing at 
which time the appellant could adduce evidence in his behalf. 

On the conclusion of the arguments the District Court agreed with 
the government's contention; dismissed the petition and remanded the 
appellant to the custody of the United States Marshal for delivery and 
surrender to the authorities of the State of Maryland, in accordance with 
the extradition warrant (J.A, ). From this order the appellant 
appealed (J.A. ). 


STATEMENT OF POINTS 


1. The District Court erred in not discharging the appellant from 
custody on conclusion of the hearing on the requisition for extradition. 

2. The District Court erred in denying the appellant's petition for 
a writ of habeas corpus; finding that he was extraditable under the 
provisions of subsection (b) of Title 23, Section 401 of the District of 
Columbia Code (1955). 

The District Court erred in dismissing the appellant's petition for 
a writ of habeas:corpus by adjudicating the appellant's right to the 
writ upon only the petition and arguments of counsel. 


CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 


Article IV, Section 2, Clause 2, of the Constitution of the United 
States providess 


"A person charged in any State with Treason, Felony, or 
other Crime, who shall flee from Justice, and be found in 
another State, shall, on Demand of the executive Authority 
of the State from which he fled, be delivered up, to be 
removed to the State having jurisdiction of the Crime. 


"Title 18, Sections 3182, U.S.C. (1946), the statute 
which implements the constitutional provision, has been 
substantially in its present form since 1793. It is as 
follows: 


‘Whenever the executive authority of any State or Terri- 
tory demands any person as a fugitive from justice, of the 
executive authority of any State, District or Territory to 
which such person has fled, and produces a copy of an indict- 
ment found or an affidavit made before a magistrate of any 
State or Territory, charging the person demanded with having 
committed treason, felony or other crime, certified as 
authentic by the governor or chief magistrate of the State 
or Territory from when the person so charged has fled, the 
executive authority of the State, District or Territory 
to which such person has fled shall cause him to be arrested 
and secured, and notify the executive authority making such 
demand, or the agent of such authority appointed to receive 
the fugitive, and shall cause the fugitive to be delivered 
to such agent when he shall appear. If-no such agent appears 
within.thirty days from the time of the arrest, the prisoner 
may be discharged. (June 25, 1948, ch. 645, 62 Stat. 822, 
eff. Sept. 1, 1948)." 


District of Columbia Code (1955) Title 23, Section 401, provides: 


"(a) In all cases where the laws of the United States 
provide that fugitives from justice shall be delivered up, 
the Chief Justice of the District Court of the United 
States for the District of Columbia shall cause to be appre- 
hended and delivered up such fugitive from justice who 
shall be found within the District, in the same mamer and 
under the same regulations as the executive authorities of 
the several States are required to do by the provisions of 
sections 5278 and 5279, title 66, of the Revised Statutes 
of the United States, "Extradition" (U.S.C., Title 18, 
sections 662, 663) and all executive and judicial officers 
are required to obey the lawful precepts or other process 
issued for that purpose, and to aid and assist in such 
delivery. 


"(b) The chief judge of the United States District 
Court for the District of Columbia may also surrender, on 
demand of the executive authority of any State, any person 
in the District of Columbia charged in such State in the 
manner provided in subsection tay of this section with 
committing an act in the District of Columbia, or in 
another State, intentionally resulting in a crime in the 
State whose executive authority is making the demand, 
even though the accused was not in that State at the time 
of the commission of the Crime, and has not fled therefrom," 


HHH F 


SUMMARY OF ARGUMENT 


1. The District Court erred in failing to discharge the appellant 
on the conclusion of the extradition hearing. 

2. The District Court erred in finding that the appellant was 
extraditable under subsection (b) of Title 23, Section 01, of the 
District of Columbia Code (1955). 

3. The District Court erred in dismissing the appellant's petition 
for a writ of habeas corpus by adjudicating the appellant's right to the 
writ on only the petition and arguments of counsel. 


ARGUMENT 
I 
THE DISTRICT COURT ERRED IN FAILING TO DISCHARGE THE 
APPELLANT ON THE CONCLUSION OF THE EXTRADITION HEARING 

Under 18 U.S.C. Section 3182, a statute which implements the 
Constitutional provision concerning interstate extradition, Article IV, 
Section 2, the governor of the asylum state, in this case, the Chief Judge 
of the United States District Court for the District of Columbia, has for 
decision the legal question whether the demanded person has been substant~ 
dally charged with a crime and the factual question whether he is a fugitive 
from justice, 

Johnson v. Matthews, 86 U.S, App. D.C. 376, 378, 182 F 2d 677, 679. 
Brugard v. Matthews, 93 U.S. App. D.C. 7, 48, 207 F 2d 25. 

A leading case, on how to test fugitivity, is tt v. People etc. 
exrel, Corkran 188 U.S. 691, 23 S. Ct, 456, h7 L. Ed. 657. 

The test is obvious and simple. A person is a fugitive from justice 
if he was in the demanding state when the crime was charged to have been 
committed; if he was not there then, he is not a fugitive and should be 
released, 

In the case at bar the appellee's own witness conclusively proved 
that the appellant was not within the demanding State when the crime 
charged was alleged to have been committed. Her testimony, in substance, 
was: That while the parties were living within the District of Columbia, 
she took her child and left her husband within the District of Columbia 


while she went to live in Baltimore, That the parties never lived 
together as husband and wife within the State of Maryland, That prior to 
July 15, 1956 the appellant made no payments for their support. That he 
never did visit with them and that as far as she Imew he was dead. That, 
however, when she saw the appellant in Baltimore it was on August 15, 1956. 
In view of this testimony, the Court, acting as the governor, should 
have discharged the appellant from custody. 

The indictment is only one of the clements involved in extradition. 
The testimony of witness in connection with the requisition request can 


complete the picture. Benson v. Palmer, 31 App. D. C, 561. Ellison v. 


Splain, 43 App. D. C. 99, 261 F 645. 
United States v. Hecht, 11 F 2d 128, 135: 


"In this case we have seen that the government did not rest 
upon the probative force of the indictment, but availed 
itself of its right to offer testimony in support thereof. 
Itts right to do so was not challenged and had it 
been, the challenge could not have been sustained. 
Greene v. Henkel, 183 U.S. 29, 260, 22 S. Ct. 218, 
L6 L. Ed. 177. 


"Brody introduced no testimony and the record presents 
no conflict of evidence from which different conclusions 
or inferences might be drawn respecting his guilt or 
innocence. The sales having been completed in New York, 
they never were made in Kansas City, Missouri, and the 
whole indictment being based on the theory that the sales 
were made in Missouri, and that Brody was in possession 
of the morphine in that state, it is clearly apparent 
that Brody could not be indicted in the district of 
Missouri for the acts he is shown to have committed 
in the state of New York as disclosed by the govern- 
ment's own witnesses. 

"The record fails to disclose that there is probable 
cause to believe that Brody committed in the state of 
Missouri the crimes charged against him in the indict- 
ment. Therefore no reason exists which justifies his 
removal from the Southern district of New York, where the 
criminal acts were committed, to the district of Missouri, 
in which district the evidence relied upon by the govern- 
ment shows they were not committed. 


"The order sustaining the writ of habeas corpus is 
affirmed." 


A District Judge who should order the extradition of a prisoner 
when the testimony relied upon fails to show that the person charged 
was not within the demanding state on the date charged in the indictment, 
would misconceive his duty and would fail to protect the liberty of the 
citizen. 


United States v. Hecht, supra, and cases cited therein. 


Here, the indictment charges that on July 15, 1956, within the 
City of Baltimore, State of Maryland, the appellant deserted his wife and 
child, and wilfully did neglect to support them. 

The record conclusively proves that the parties never lived together 
as husband and wife within the State of Maryland; therefore it was impos- 
sible for him to have deserted them within the said state. In order to 
find this, the abandonment had to originate within the State of Maryland. 

Fowler v. Ross, 90 U.S. App. D.C. 305, 196 F 2a 25. 

In United States v Johnson, 63 F Supp. 615 

Where a husband left the District of Columbia to go to work in the 
State of Oregon,| leaving his wife and children in the District of Columbia; 
where he forwarded to them a weekly sum for their support and later while 
in the State of Oregon failed to contribute to their support, and that 
therefore he was indicted in the District of Columbia and charged with 
failing to contribute to the support of his wife and minor children, the 
Court held: 

"Because criminal statutes are to be strictly construed, 
and because there is no clear cut authority that I have 
been able to find that gives extraterritorial application 
to a criminal non-support statute, and because there is at 
least one authority by a strong court, Ex parte Kuhns 1913, 
36 Nev. 487, 491, 137 P. 83, 50 L. R. A. N. S.,y 507, that 
@ man could not commit the crime of non-support in another 
state without being personally present there, I intend to 
discharge the defendant." 

Keeton v. Gaiser 55 S. W. (2a) 302, 331 Mo 499 

"Parent departing from state without intending to abandon 
child but thereafter forming such intent and putting it into 


execution, though guilty of child abandonment, is not extra- 
ditable as a fugitive from justice”. 


In re Kuhns 36 Nev. 487, 137 P 83, 50, L. R. A. (NS) 507 


"The Governor of Pennsylvania made a requisition upon the 
Governor lof Nevada for the extradition of Kuhns charged 
with the failure to furnish means for support for his wife 
and minor child. The Governor of Nevada issued a warrant 
for his extradition. Habeas Corpus was sued out to secure 
petitioner's release. The evidence showed that he had made 
payments for support from time to time, his last payment 
being a month in advance of the amount due. Before another 
payment became due he left the place of his domicile in Penn- 
sylvenia and went to Nevada, where he was residing when 
arrested under the warrant for his extradition. The court 
held, upon the hearing of the habeas corpus for his release, 
that, under the evidence, no failure of support was shown to 
exist at the time he left Pennsylvania and he was ordered 
discharged. 


In Re Roberson, 38 Nev. 326, 149 P 182, L. R. A. 1915 E. 601. 


"Extradition was sought by the Governor of North Carolina of 
the Governor of Nevada of one who had been indicted in the 
former state for failure to support his wife and children. 
The Court held that the evidence showed that he had left the 
state under a mutual agreement of separation with his wife, 
and that, if he had such an intention it was formed after he 
left the State of North Carolina, and he was not a fugitive 
from justice." 


Ex Parte King 28 A 2d 562, 139 Me. 203 


The petitioner a resident of the State of Maine was indicted in the 
State of Massachusetts. 


"The indictments contained two counts the first alleging the 
accused on or about the twelfth day of March in the year of 
our Lord one thousand nine hundred and forty one, did without 
just cause, desert his wife, Eva King, and minor children... 
by going into another state without making reasonable provision 
for their support, and the second that he being of sufficient 
ability, did unreasonably neglect and refuse to provide for 
the support of his wife and minor children..." 


The parties were divorced in Massachusetts on November 1, 1935. 
The wife was given custody of their three minor children and the husband 
was ordered to the sum of Thirty five ($35.00) dollars, every week for the 
support of the children until further order of the court. 


"Following the divorce he returned to his native town where 

he now resides. Both before and after leaving Massachusetts 
he paid in accordance with the order until March 1941. only 
once since the divorce, however, until his default in March 
1941, was he in that State, namely, on January 15, 1941, when 
he made a special trip to Fall River to confer with his former 
wife's attorney in regard to possible reduction of the amount 
ordered to be paid. Remaining there not more than two days, 
he immediately returned home.” 

"On April 4, 1942, the Governor of Maine honored the requisi- 
tion of the Governor of Massachusetts for the surrender of the 
petitioner, Percy P. King, as a fugitive from justice of that 
Commonwealth and issued a warrant for his delivery agent. On 
the 22nd day of April the petitioner applied to a justice of 
our Superior Court for the issue of a writ of habeas corpus. 
Upon hearing, he was denied discharge." 

"The King's were married in Massachusetts in 1920. Afterwards 
they lived in Rhode Island and Massachusetts. He was born in 
Stuben in this State." 


The Court in discharging the petitioner held: 
"Since the petitioner has never returned to Massachusetts 
since he first defaulted, it is impossible for him to have 
fled from justice after the alleged commission of the crime 
therein." 
It may be argued that the appellant, by entering into the State of 
Maryland on August 15, 1956, and not instantly providing adequate support 
for his wife and child, on that day camitted the crime of nonsupport 


therein. The answer to this is obvious. The appellant is not charged 


with heving committed the crimes on that date. And further, the record 
conclusively proves that the appellant left the State of Maryland under 
@ mutual agreement with his wife; and that after he returned to the 
District of Columbia, he did make the payments mutually agreed upon until 
after October 14, 1956. 

Therefore, if any crime was committed, the acts were done within 


the District of Columbia. In Re Roberson, supre. 


Qn this point, the Supreme Court in Hyatt va People etc. ex rel 


Corkran, supra, held: 

"Qne who comes into a state on business for a single 
day, eight days after the alleged commission of a crime 
therein and months before the indictment is found against 
him for such offense, does not, by his departure from the 


state after the conclusion of his business, become a 
fugitive from justice." 


In the case at bar the appellant went into the demanding state for 
one day one month after the alleged commission of the crime and almost 
three years before the indictment was found against hin. 

WHERE AN INDICTMENT CHARGES THE COMMISSION OF A CRIME WITHIN 

THE DEMANDING STATE AND FUGITIVITY THEREFROM, SUBSECTION (b) 

TITIZ 23, SECTION 401, DISTRICT OF COLUMBIA CODE (1955) 

DOES NOT APPLY 

II 
Subsection (b) of Title 23, Section 401 of the District of Columbia 


Code in substance provides that a person may be extradicted from the Dis- 


trict of Columbia if he is charged with committing an act in the District 
of Columbia or in another state, intentionally resulting in a crime in 


the demanding state without showing fugitivity therefrom. (Emphasis 
supplied). However, the indictment in this case charges a crime within 


the demanding state therefore this subsection would not apply. 
In re Gibson 147 F Supp. 591 


"Tn as much as the indictment in the instant case charges 
@ commission of a crime within the State of Virginie sub- 
section (B) 23 401 of the District of Columbia Code, which 
permits extradition from the District of Columbia without 
showing fugitivity if person charged with committing an act 
outside of the demanding state which intentionally resulted 
in @ crime in the demanding state does not apply.” 


McKnight v. Foresyth, Chief of Police, 266 P 2a 770, 129 Colo. 


"On December 31, 1953, the Governor of Nebraska made 
demand upon the Governor of Colorado for the petitioner in 
error McKnight. The demand and warrant show he there 
stands charged in the County of Madison with the crime of 


"Failure to Make Child Support Payments," and that it has 

been represented that he has fled from the jurisdiction of 
said state and taken refuge within the limits of the state 
of Colorado." 


"The testimony on the hearing on said writ discloses 
without conflict that McKnight left Nebraska some eleven 
years prior thereto, has not been in Madison for seven or 
eight years and had paid support money as required for some 
years after leaving Nebraska. He relied solely on the fact 
that he was not a fugitive from justice. Thereupon the 
Court concluded that the extradition in fact was sought under 
Section b Chapter 117, S.L. 53, although nowhere in the record 
does it appear that he was charged in the extradition pro- 
ceedings "with committing an act in this state, or a third 
state, intentionally resulting in a crime in the state whose 
Executive Authority is making demand" as required for extra- 
dition under said section." 


"Plaintiff in error is not subject to extradition as a 
fugitive from justice as we held under similar circumstances 
in Wigchert v. Lackhart, 114 Colo. 485 166 P 24 988. Whether 
extradition might be demanded under section b Chap 117, 

S.L. 53, we need not now determine, since demand was not made 
thereunder, but is based upon alleged commission of a crime 
in the county of Madison and State of Nebraska, and flight 
from justice of said State." 


"Accordingly, the order of the trial court discharging the 
writ is reversed and the case remanded with instructions to 
make the writ permanent and discharge the plaintiff in error 
McKnight." 


Ennist v. Boden, 28 So. 2d 160, 158 Fla. 1h1, is a case where, 


"The indictment alleges that the accused on the lst day 
of January 1946, in the Town of La Grange, in the County of 
Duchess and State of New York committed the crime of abandon- 
ing his minor son, but failed to charge the accused with 
committing an act in the State of Florida which intentionally 
resulted in a crime in the State of New York.” 


"Tt was clearly shown that the appellant was not within 
the State of New York at any time near the time that the 
offense is alleged to have been committed. Therefore, he is 
not a fugitive from justice from the State of New York and 
is not subject to extradition as such." 


"Qn final hearing the Circuit Judge remanded appellant to 
the custody of the Sheriff for delivery and surrender to the 
authorities of the State of New York in accordance with the 
extradition warrant. From this order, appellant appealed." 


"Tt is the contention of the appellee that under the facts 
of this case the Governor's warrant was properly issued 
because of provisions of Section 3 and 6 of Chapter 20460 and 
now being sections 941.03 and 941.06 of Fla. Statutes 1941, 
same F.S.A." 


"Tt will be observed that Sec 941.06 provides that "The 
Governor of this state may also surrender, on demand of the 
executive authority of any other state, any person in this 
state charged in such other state in the manner provided in 
941.06 with committing an act in this state, or in a third 
state, intentionally resulting in a crime in the state whose 
executive authority is making the demand." 


"We think that it is essential that the indictment, 
information or affidavit under which extradition is sought 
to be issued within the purview of this state statute mst 
allege that at the time the alleged crime was conmitted 
the accused was then either in this state or he was in the 
third state (named in the charging document) and in the state 
named committed an act intentionally resulting in a crime 
in the state whose executive authority is making the demand..." 


"Our conclusion is that the indictment constituting the 
charge upon which extradition of the appellant is demanded 
is insufficient to constitute the basis for a warrant of 
extradition under sec. 941.06 Supra...." 


Ex Parte King (supra): \ 


"It should be noted that we have another statute that 
does not require the establishment of flight under certain 
circumstances see Sec 3 chap 10 P. L. 1939 amending Sec 6 
of Chap 150 R.S. 1930. As amended this section reads: 


"The governor of this state may also surrender, on demand 
of the executive authority of another state, any person in 
this state or in a third state in manner provided by section 3 
with committing an act in this state or in a third state 
intentionally resulting in a crime in the state whose executive 
authority|is making the demand, and the provisions of this 
act, not otherwise inconsistent, shall apply to such cases, 
even though the accused was not in that state at the time of 
the commission of the crime, and has fled therefrom." 


"But the fact is, as shown by the documentary evidence 
in the case as well as by the testimony, that the petitioner 
was not charged with the commission of an act in this state 
intentionally resulting in a crime in the Commonwealth of 
Messachusetts. His surrender was demanded on ground that he 
was a fugitive from justice of that Commonwealth and he was 
ordered surrendered for that reason." 
It is respectfully submitted that the statutes referred to in the 
three foregoing cases are substantially identical to subsection (b) 
Title 23, Section 401 of the District of Columbia Code (1955). 
THE DISTRICT COURT ERRED IN DISMISSING THE APPELLANT'S PETITION 
FOR A WRIT|OF HABEAS CORPUS BY ADJUDICATING THE APPELLANT'S 
RIGHT TO THE WRIT ON ONLY THE PETITION AND ARGUMENTS OF COUNSEL 
TI 
At the extradition hearing the appellant did not and could not tes~ 
tify in his behalf, because the law is well settled that in an interstate 
extradition proceeding the person demanded has no constitutional right 
to @ hearing or to submit evidence in his behalf. 


Lee Won Sing v. Cottone, 74 App. D. C. 374, 123 F 2a 169. 


Gibson v. Beall 101 U.S. App. D.C. 379, 2h9 F 2d 489. 


However, in a habeas corpus proceeding, the person demanded can 


testify and may also offer evidence in his behalf. 


The District Court dismissed the appellant's petition for a writ 
of habeas corpus and adjudicated his right to the said writ on only the 
petition and argument of Counsel. The Trial Judge refused te grant the 
writ nor did he issue an order to show cause why the writ should not 
issue. 

The disposition of the application for a writ of habeas corpus on 


matters of fact as well as law, on the allegations of the petition only, 


was improper. 
Walker v, Johnson, 312 U.S. 275, 61S. "St. 57, 85 L. Ea. 830 


"It will be observed that if, upon the face of the 
petition, it appears that the party is not entitled to 
the writ, the court may refuse to issue it. Since the 
allegations of such petitions are often inconclusive, the 
practice has grown up of issuing an order to show cause, 
which the respondent may answer, By this procedure the 
facts on which the opposing parties rely may be exhibited, 
and the court may find that no issue of fact is involved, 
In this way useless grant of the writ with consequent pro- 
duction of the prisoner and witnesses may be avoided where 
from undisputed facts or from ineontrovertible facts, such 
as those recited in a court record, it appears, as matter 
of law, no cause for granting the writ exists. On the 
other hand, on the facts admitted, it may appear that, as 
a matter of law, the prisoner is entitled to the writ and 
to a discharge. This practice has long been followed by 
this court and by the lower courts, It is a convenient one, 
deprives the petitioner of no substantial right, if the 
petition and traverse are treated, as we think they should 
be, as together constituting the application for the writ, 
and the return to the rule as setting up the facts thou ght 
to warrant its denial, and if issues of fact emerging from 
the pleadings are tried as required by the statute." 


When a petition for a writ of habeas corpus is presented to the 
trial judge, he mst consider both the petition and the record in the 
case together as constituting the application for the writ. 


Dersey v, Gill, 80 U.S, App. D, C, 9, 148 F 2d 857, Certiorari 
denied, 65S. Ct. 1580, 325 U.S. 890, 89 L. Ed. 2003, 

"When such a petition, accompanied by a request to file, 
is presented to a trial judge he must determine its 
sufficiency with respect both to law and fact, not only 
upon the allegations well pleaded, but upon the whole 
record. « ....'" 


Ex Parte Zimmerman 132 F 2d Lh2,Certiorari denied 63 S. Ct. 1027, 
319 U.S. 7h, 87 L. Ed. 1700. 


It is apparent that if the trial judge had considered both the 
petition for a writ of habeas corpus and the record in this case together 
as constituting the application for the writ, he would have had no 
alternative other than to find, as a matter cf law, that the appellant was 


entitled to the writ and to a discharge from custody. 
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CONCLUSION 


It is respectfully submitted that this Honorable Court should reverse 
the District Court and remand this case to the said Court with instructions 


to discharge the appellant. 


Respectfully submitted, 


Attorney for Appellant 
31¥8-Wire Building 
Washington 5, D, C. 
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two copies of the foregoing Appellant's Brief, to Carl W. Belcher, Assistant 
United States Attorney, United) States Court House, Constitution Avenue 


and John Marshall Place, Northwest, Washington 1, D, C., on December G 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

1. Is it not true that during the course of the extradition 
proceedings the Government clearly showed that, (a) a crime 
had been substantially charged in the demanding State; (b) 
that appellant was the person so charged; (c) that appellant 
was in the demanding State at the time of the crimes? 

A. Under these circumstances was not the order of extradi- 
tion valid; petitioner legally detained; and the petition for 
writ of habeas corpus properly dismissed? 

2. Is it not also true that the proceedings for writ of habeas 
corpus were complete and proper in all respects? 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On July 6, 1959, a four count indictment (No. 2449) was 
filed in Baltimore, Maryland, charging appellant with the 
crimes of desertion and nonsupport of his wife and minor child 
within the City of Baltimore. All counts of the indictment 
charged that the offenses commenced on the 15th of July 1956. 
Counts two and four (nonsupport of Mrs. Brown and the child) 
further charged that those offenses were of a continuing nature. 
On the date the indictment was filed, the State Attorney for 
Baltimore requested the Governor of that State for a requisi- 
tion, on the ground that appellant “is a fugitive from justice 
having fled this State since the commission of said crimes. 
* * *” The Governor of Maryland responded to this request, 
and on August 6, 1959, a requisition for the person of the appel- 
lant was signed by the Governor, which Requisition stated in 
part, “that appellant has fled from justice and has taken refuge 
in the District of Columbia.” 

The requisition and papers attached thereto were subse- 
quently filed in the United States District Court for the District 
of Columbia (Requisition 5-59). An Order for Arrest was then 
issued by the District Court, charging in part that appellant 

(1) 
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was “s fugitive from justice.” Appellant was apprehended, 
and on August 12, 1959, extradition proceedings took place and 
a hearing held before Judge Sirica of the District Court, acting 
as chief: exeeutive pursuant: to D.C. Gode, Title 23, Section 
401(a). Following: the-introdugtion.of-the.requisition papers 
into evidence, the Government produced as a witness appel- 
lant’s wife, Mrs. Carrie Brown. 

Mrs. Brown testified that she and appellant were married 
on January 19, 1946, in Spartanburg, South Carolina (Tr. 5). 
Shortly thereafter, the Brown’s:moved to;the District, of Co- 
lumbia and resided here together. until some time in 1948 (Tr. 
6). Apparently, in that same year, Mrs. Brown bore appellant 
a son, Karnest Frank Brown, Jr. (Tr. 3, 4,6). During 1948, 
however, Mrs. Brown returned to her mother in South Caro- 
lina (Tr. 6), with the child (Tr. 9-10), because “[m]y husband 
got into some trouble about:a car and he was in jail at the time, 
so I went back to my mother” (Tr..6). And under cross-ex- 
amination by defense, counsel, Mrs. Brown’s reason for return- 
ing to South Carolina was made even more clear (Tr. 6-7): 

Mr: Bonvso. You-are sure you didn’t: pick up the child 
and desert him (appellant) and go to your mother’s? 
Mrs: Brown. No, he-was in jail at the time. 


* * * * * 


Mr. Bonvso. In other words, you left because you 
didn’t have the proper food and it was injuring your 
health? 

Mrs. Brown. Yes. 


In the year. 1950 (Tr. 12), Mrs. Brown left. South Carolina, 
returned to the District,of Columbia, and again lived with her 
husband, the appellant. (Tr. 11). At some later.date* Mrs. 
Brown, apparently accompanied: by her child (Tr. 3), left the 
District, and:took.up residence in Baltimore.(Tr. 12).2. Appel- 
lant: did. not. accompany. her (Ty. 12; 13). Then, according to 
appellant, “in July 1956 my wife requested that I go to Balti- 
more in order to. see my.child * * *” But, on arriving-in Bal- 
timore, appellant “was. placed under. arrest * * * charged 

2The record is not clear as to the month or year. 


* At the time of the hearing her. address was 1318 West North Avenue, 
in that city (Tr. 3). 
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*.* *. with. desertion of-my child and neglecting to support 
* @ 0993 

On August.15, 1959, appellant, according to the testimony of. 
Mrs. Brown, paid his last visit to Baltimore (Tr. 16). On that 
date his case came to trial (Tr. 15, 17), and appellant was “sen- 
tenced to.make payments *:*-*” (Tr. 17). Appellant ap- 
parently returned to the District of Columbia, and made his 
first payment pursuant to the Maryland court order on August 
22, 1956 (Tr. 15). Payments continued until approximately 
October 14, 1956, and then ceased (Tr. 16). Mrs. Brown’s ef- 
forts to locate appellant were apparently in vain, until his 
apprehension in the District in 1959 (Tr. 18). 

Following the testimony of Mrs. Brown, the court inquired 
of defense counsel (Supp. Tr. 2-3) : 


Tux Court. What are you going to do? Are you go- 
ing to make a motion to dismiss? 

Mr. Bonvso. I will reserve argument until later. 

Tue Court. Allright. You are not going to put on 
any defense in this matter? 

Mr. Bonuso. That is right. [Emphasis supplied.] 


Defense counsel then went forward with his motion to dis- 
miss (Supp. Tr. 3). The motion was denied (Supp. Tr. 3-4). 
The court then informed counsel that he could file a petition 
for writ of habeas corpus (Supp. Tr. 3). The following col- 
loquy then took place (Supp. Tr. 3-4): 

Mr. Bonuso. I have a petition, Your Honor. 

Mr. Smirx. I understand, Your Honor, he has one 
already prepared. I am ready to go forward with that 
at the present time. 

Tue Court. You had anticipated that it might be 
denied. 

Mr. Bonvuso. Yes, Your Honor. 

Tue Court. Allright. I am going to deny your mo- 
tion. Do you want to proceed on the Writ of Habeas 
Corpus? 

Mr. Bonuso. Yes, Your Honor. 


* The quotations are taken from allegations two and three of appellant’s 
petition for writ of habeas corpus. 


4 


The hearing on appellant’s petition for writ of habeas cor- 
pus then proceeded (H.C. 83-59). The record does not reflect 
that any request was made by defense counsel to supply evi- 
dence by way of testimony or otherwise, on the issue of fugi- 
tivity (Supp. Tr. 4-5; Cf. Supp. Tr. 2-3). At the conclusion 
of the arguments, the court ordered that “the rule to show 
cause in this matter be discharged and the petition dismissed.” 
This appeal followed. 


STATUTE INVOLVED 


Title 23, District of Columbia Code (Supp. VII, 1959) § 401 
provides: 

(a) In all cases where the laws of the United States 
provide that fugitives from justice shall be delivered up, 
the Chief Justice of the District Court of the United 
States for the District of Columbia shall cause to be ap- 
prehended and delivered up such fugitive from justice 
who shall be found within the District, in the same man- 
ner and under the same regulations as the executive 
authorities of the several States are required to do by 
the provisions of sections 5278 and 5279, title 66, of the 
Revised Statutes of the United States, “Extradition” 
(US.C., title 18, §§ 662, 663), and all executive and 
judicial officers are required to obey the lawful precepts 
or other process issued for that purpose, and to aid and 
assist in such delivery. 

(b) The chief judge of the United States District 
Court for the District of Columbia may also surrender, 
on demand of the executive authority of any State, any 
person in the District of Columbia charged in such State 
in the manner provided in subsection (a) of this section 
with committing an act in the District of Columbia, or 
in another State, intentionally resulting in a crime in 
the State whose executive authority is making the de- 
mand, even though the accused was not in that State 
at the time of the commission of the crime, and has not 
fled therefrom. 
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SUMMARY OF ARGUMENT 


Appellant did not deny that a crime had been substantially 
charged in the demanding State or that he was the person so 
charged. In addition, appellant offered no testimony or other 
evidence to prove that he was not in the demanding State at 
the time of the crimes. The presumption of fugitivity 
supporting the requisition of the Governor of Maryland, 
therefore, remained unrebutted. Further, the testimony of 
appellant’s wife, as well as his own allegations in his petition 
for writ of habeas corpus tended to corroborate the charge in 
both the Maryland indictment and requisition that appellant 
was in the state on July 15, 1956, the date the offenses were 
committed or commenced. 

The record fails to show that appellant was denied an op- 
portunity to put in testimony or other evidence on his own 
behalf at the habeas corpus proceeding. The record further 
fails to show that appellant ever requested permission to do 
so. Rather, the record shows that at one point appellant was 
invited to put on a defense. ; 


ARGUMENT 
I 


The District Court properly dismissed the petition for writ 
of habeas corpus 


In a habeas corpus proceeding involving extradition pur- 
suant to Title 23, Section 401(a) of the D.C. Code, the subjects 
of inquiry are: “(a) whether a crime has been substantially 
charged in the demanding state; (b) whether the prisoner is 
the person so charged; (c) whether the prisoner was in the 
demanding State at the time of the crime”. Fowler v. Ross, 
90 US. App. D.C. 305, 310, 196 F. 2d 25 (1952), citing John- 
son v. Matthews, 86 U.S. App. D.C. 376, 182 F. 2d 677 (1950). 
In the instant case, appellant does not challenge subjects (a) 
and (b), but alleges in effect, that the extradition order was 
invalid and his detention illegal because he was not shown to 
have been in the demanding State when the crime was alleged 
to have been committed, and, therefore, was not a fugitive 
from the justice of that State. 
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It is well established law that a presumption of fugitivity 
supports a requisition, and that a State’s indictment, a copy 
of which accompanies a governor’s requisition, charging an 
appellant’s (or petitioner’s) presence in the State at the time 
of the commission of the offense(s), “is prima facie proof 
thereof, (and is) determinative of the issue unless the appel- 
lant prove(s) the contrary”. Maktos v. Matthews, 90 US. 
App. D.C. 183, 184, 194 F. 2d 354 (1952); Stumpf v. 
Matthews, 90 U.S. App. D.C. 177, 178, 195 F. 2d 35 (1952); 
Fowler v. Ross, supra, at page 312; Lee Won Sing v. Cottone, 
74 App. D.C. 374, 377, 123 F. 2d 172 (1941); In Re Gibson, 
D.C.D.C., 147 F. Supp. 591, 593 (1957). In the instant case, 
both the Maryland indictment and requisition charged that 
the abandonment offenses were committed on July 15, 1956, 
and that the neglect to support offenses commenced that same 
date. Thus, without contrary proof by appellant, it is pre- 
sumed that he was in the demanding State on that date. Ap- 
pellant’s petition for writ of habeas corpus states that it was 
in July, 1956, that his wife requested him to go to Baltimore. 
The petition then states, without setting forth any date, that 
when appellant arrived in that city he was placed under 
arrest. And paragraph 10 of the petition further alleges that 
petitioner “did not on July 15, 1966 while physically present 
tn the city of Baltimore, Maryland, commit the crimes as 
charged * * * .” [Emphasis supplied.] 

Appellant, therefore, while denying the commission of the 
offenses, appears to admit, rather than unequivocally deny, 
his presence in the demanding State on the date charged. In 
any case, appellant, aside from his allegations in his habeas 
corpus petition, did not offer a single strand of evidence that 
he was without the State of Maryland on July 15, 1956. 

Appellant, in his brief (Br. 2, 7, 9) infers that the only day 
on which he visited his wife in Baltimore was August 15, 1956, 
a date after the date on which the offenses were committed or 
commenced. Mrs. Brown, during the course of her testimony, 
Tnade it quite plain, however, contrary to the inferences in 
appellant’s brief, that appellant did visit her in Baltimore 
prior to August 15, 1956. Rather, Mrs. Brown stated that 
appellant paid his last visit to Baltimore on August 15th, the 
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date on which his trial was held (Tr. 16, 17). Thus, the plain 
inference to be drawn from such testimony was that prior 
visits had taken place.* There was, therefore, no evidence 
before the District Court contradicting or overcoming the pre- 
sumption of fugitivity which arose from the documents before 
the court. Indeed, the allegations of appellant’s petition for 
writ of habeas corpus, taken together with the testimony of 
Mrs. Brown, supplied the court with knowledge that could 
reasonably be regarded as corroborative of the July 15th date 
as contained in both the Maryland indictment and req- 
uisition, and clearly not in contradiction to it. Under these 
circumstances it cannot be said that the order of extradiction 
was invalid, and appellant’s detention illegal. The petition 
for writ of habeas corpus, therefore, was properly dismissed. 


II 


The proceedings in regard to the petition for writ of habeas 
corpus were complete and proper in all respects 


Appellant complains that the District. Court improperly 
“adjudicated his right to the said writ on only the petition and 


argument of counsel ” (Br. 13). He further states, that “in a 
habeas corpus proceeding, the person demanded can testify 
and may also offer evidence in his own behalf” (Br, 12). In 
the instant case, the record shows that the extradition hearing 
was immediately followed by the habeas corpus proceeding 
before the same judge (Supp. Tr, 2-2). At the very close of 
the extradition hearing, the court inquired of counsel for 
appellant (Supp. Tr. 2-3). 


The Courr. What are you going to do? Are you 
going to make a motion to dismiss? 
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Mr. Bonvso. I will reserve my argument until later. 
The Court. All right. You are not going to put on 
any defense in this matter? 
Mr. Bonvso. That is right. [Emphasis’supplied.] 
Moments thereafter defense counsel announced that he had 
a petition for writ of habeas corpus prepared and was ready to 
proceed on it (Supp. Tr. 4). At no place does the record 
reflect a refusal on the part of the court to hear testimony from 
‘appellant or to accept evidence on his behalf. Indeed, the 
record reflects no such offer on the part of appellant capable 
‘of either acceptance or rejection by the court. On the contrary, 
at one time, appellant was invited to do so (Supp. Tr. 2-3). 
Appellant’s contention is not unlike that taken by the ap- 
pellants and rejected by this Court in Maktos v. Matthews, 
supra, p. 184: 
“The appellants say in their brief, ‘The Court re-. 
fused to hear any evidence as to fugitivity and as a 
result the writ was discharged and the petition dis- 
missed.’ We find nothing in the record to support that 
statement; on the other hand, we observe that the 
district judge invited them to make such proof.” 


For similar reasons, as reflected by the record set forth above, 
appellant’s contention herein, should also be rejected. 


CONCLUSION 


Wherefore, it is respectfully submitted that the order of the 
District Court be affirmed. 


Ouiver GascH, 

United States, Attorney, 

Cart W. BELCHER, 

Waurer J. BONNER, 
Assistant United States Attorneys. 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 
1. Is it not true that during the course of the extradition 
proceedings the Government clearly showed that, (a) a crime 
had been substantially charged in the demanding State; (b) 
that appellant was the person so charged; (c) that appellant 
was in the demanding State at the time of the crimes? 
A. Under these circumstances was not the order of extradi- 
tion valid; petitioner legally detained; and the petition for 
writ of habeas corpus properly dismissed? 
2. Is it not also true that the proceedings for writ of habeas 
corpus were complete and proper in all respects? 
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COUNTERSTATEMENT OF THE CASE 


On July 6, 1959, a four count indictment (No. 2449) was 
filed in Baltimore, Maryland, charging appellant with the 
crimes of desertion and nonsupport of his wife and minor child 
within the City of Baltimore. All counts of the indictment 
charged that the offenses commenced on the 15th of July 1956. 
Counts two and four (nonsupport of Mrs. Brown and the child) 
further charged that those offenses were of a continuing nature. 
On the date the indictment was filed, the State Attorney for 
Baltimore requested the Governor of that State for a requisi+ 
tion, on the ground that appellant “is a fugitive from justice 
having fled this State since the commission of said crimes, 
* * *” The Governor of Maryland responded to this request, 
and on August 6, 1959, a requisition for the person of the appel+ 
lant was signed by the Governor, which Requisition stated in 
part, “that appellant has fled from justice and has taken refuge 
in the District of Columbia.” 

The requisition and papers attached thereto were subse+ 
quently filed in the United States District Court for the District 
of Columbia (Requisition 5-59). An Order for Arrest was then 
issued by the District Court, charging in part that appellant 
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was “a fugitive from justice.” Appellant was apprehended, 
and on August 12, 1959, extradition proceedings took place and 
a hearing held before Judge Sirica of the District Court, acting 
as chief executive pursuant: to D.C. Gode, Title 23, Section 
401(a). Following: the-introduetion.of the.requisition papers 
into evidence, the Government produced as a witness appel- 
lant’s wife, Mrs. Carrie Brown. 

Mrs. Brown testified that she and appellant were married 
on January 19, 1946, in Spartanburg, South Carolina (Tr. 5). 
Shortly thereafter; the Brown’s:moved tothe District,of Co- 
lumbia and resided here together. until some time in 1948 (Tr. 
6). Apparently, in that same year, Mrs. Brown bore appellant 
a son, Earnest Frank Brown, Jr. (Tr. 3, 4, 6). During 1948, 
however, Mrs. Brown returned to her mother in South Caro- 
lina (Tr. 6), with the child (Tr. 9-10), because “[m]y husband 
got into some trouble about.a-car and he was in jail at the time, 
so I went back to my mother” (Tr..6). And under cross-ex- 
amination by defense counsel, Mrs. Brown’s reason for return- 
ing to South Carolina was made even more clear (Tr. 6-7): 

Mr: Bonuso. You-are sure you didn’t-pick.up the child 
and desert-him (appellant) and go to your mother’s? 
Mrs: Brown. No, he-was in jail at the time. 


* * * + * 


Mr. Bonvso. In other words, you left because you 
didn’t have the proper food and it was injuring your 
health? 

Mrs. Brown. Yes. 


In the year. 1950,(Tr. 12), Mrs. Brown left South Carolina, 
returned ;to. the. District, of Columbia, and again lived with her 
husband, the appellant. (Tr. 11). At some later.date* Mrs. 
Brown, apparently accompanied. by her child (Tr. 3), left the 
District, and:took,up residence in.Baltimore.(Tr. 12) Appel- 
lant: did-not; accompany: her (Ty. 12, 13). Then, according to 
appellant, “in July 1956 my wife requested that I go to Balti- 
more in order to. see my-child * * *” But, on arriving-in Bal- 
timore, appellant “was. placed under. arrest * * * charged 

? The record is not clear as to the month or year. 


* At. the time of the hearing. her. address was 1318 West. North Avenue, 
in that city (Tr. 3). 
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*.* “. with. desertion of my child and neglecting to support 
MHDS 

On August. 15, 1959, appellant, according to the testimony of. 
Mrs. Brown, paid his last visit to Baltimore (Tr. 16). On that, 
date his case came to trial (Tr. 15; 17), and appellant was “sen 
tenced:to. make payments *\*-*” (Tr. 17). Appellant ap- 
parently returned to the District of Columbia, and made his, 
first payment pursuant to the Maryland court order on August 
22, 1956 (Tr. 15). Payments continued until approximately 
October 14, 1956, and then ceased (Tr. 16). Mrs. Brown’s eft 
forts to locate appellant were apparently in vain, until his 
apprehension in the District in 1959 (Tr. 18). 

Following the testimony of Mrs. Brown, the court inquired 
of defense counsel (Supp. Tr. 2-3) : 


Tue Court. What are you going todo? Are you go+ 
ing to make a motion to dismiss? 
Mr. Bonvuso. I will reserve argument until later. 
THe Court. All right. You are not going to put on 
any defense in this matter? 
Mr. Bonuso. That is right. [Emphasis supplied. ] 


Defense counsel then went forward with his motion to dis+ 
miss (Supp. Tr. 3). The motion was denied (Supp. Tr. 3-4), 
The court then informed counsel that he could file a petition 
for writ of habeas corpus (Supp. Tr. 3). The following col+ 
Joquy then took place (Supp. Tr. 3-4): 


Mr. Bonvuso. I have a petition, Your Honor. 

Mr. SmirH. I understand, Your Honor, he has one 
already prepared. I am ready to go forward with that 
at the present time. 

THe Court. You had anticipated that it might be 
denied. 

Mr. Bonuso. Yes, Your Honor. 

THE Court. Allright. I am going to deny your mo- 
tion. Do you want to proceed on the Writ of Habeas 
Corpus? 

Mr. Bonuso. Yes, Your Honor. 


*The quotations are taken from allegations two and three of appellant’s 
petition for writ of habeas corpus. 
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The hearing on appellant’s petition for writ of habeas cor- 
pus then proceeded (H.C. 83-59). The record does not reflect 
that any request was made by defense counsel to supply evi- 
dence by way of testimony or otherwise, on the issue of fugi- 
tivity (Supp. Tr. 4-5; Cf. Supp. Tr. 2-3). At the conclusion 
of the arguments, the court ordered that “the rule to show 
cause in this matter be discharged and the petition dismissed.” 
This appeal followed. 


STATUTE INVOLVED 


Title 23, District of Columbia Code (Supp. VII, 1959) § 401 
provides: 

(a) In all cases where the laws of the United States 
provide that fugitives from justice shall be delivered up, 
the Chief Justice of the District Court of the United 
States for the District of Columbia shall cause to be ap- 
prehended and delivered up such fugitive from justice 
who shall be found within the District, in the same man- 
ner and under the same regulations as the executive 
authorities of the several States are required to do by 
the provisions of sections 5278 and 5279, title 66, of the 
Revised Statutes of the United States, “Extradition” 
(US.C., title 18, §§ 662, 663), and all executive and 
judicial officers are required to obey the lawful precepts 
or other process issued for that purpose, and to aid and 
assist in such delivery. 

(b) The chief judge of the United States District 
Court for the District of Columbia may also surrender, 
on demand of the executive authority of any State, any 
person in the District of Columbia charged in such State 
in the manner provided in subsection (a) of this section 
with committing an act in the District of Columbia, or 
in another State, intentionally resulting in a crime in 
the State whose executive authority is making the de- 
mand, even though the accused was not in that State 
at the time of the commission of the crime, and has not 
fled therefrom. 
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SUMMARY OF ARGUMENT 


Appellant did not deny that a crime had been substantially 
charged in the demanding State or that he was the person so 
charged. In addition, appellant offered no testimony or other 
evidence to prove that he was not in the demanding State at 
the time of the crimes. The presumption of fugitivit; 
supporting the requisition of the Governor of Maryland, 
therefore, remained unrebutted. Further, the testimony of 
appellant’s wife, as well as his own allegations in his petition 
for writ of habeas corpus tended to corroborate the charge in 
both the Maryland indictment and requisition that appellant 
was in the state on July 15, 1956, the date the offenses were 
committed or commenced. 

The record fails to show that appellant was denied an op- 
portunity to put in testimony or other evidence on his own 
behalf at the habeas corpus proceeding. The record further 
fails to show that appellant ever requested permission to do 
so. Rather, the record shows that at one point appellant wag 
invited to put on a defense. : 


ARGUMENT 
I 


The District Court properly dismissed the petition for writ 
of habeas corpus 


In a habeas corpus proceeding involving extradition pur- 
suant to Title 23, Section 401 (a) of the D.C. Code, the subjects 
of inquiry are: “(a) whether a crime has been substantially 
charged in the demanding state; (b) whether the prisoner is 
the person so charged; (c) whether the prisoner was in the 
demanding State at the time of the crime”. Fowler v. Ross, 
90 U.S. App. D.C. 305, 310, 196 F. 2d 25 ( 1952), citing John- 
son v. Matthews, 86 U.S. App. D.C. 376, 182 F. 2d 677 (1950). 
In the instant case, appellant does not challenge subjects (a) 
and (b), but alleges in effect, that the extradition order was 
invalid and his detention illegal because he was not shown to 
have been in the demanding State when the crime was alleged 
to have been committed, and, therefore, was not a fugitive 
from the justice of that State. | 
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It is well established law that a presumption of fugitivity 
supports a requisition, and that a State’s indictment, a copy 
of which accompanies a governor’s requisition, charging an 
appellant’s (or petitioner’s) presence in the State at the time 
of the commission of the offense(s), “is prima facie proof 
thereof, (and is) determinative of the issue unless the appel- 
lant prove(s) the contrary”. Maktos v. Matthews, 90 US. 
App. D.C. 183, 184, 194 F. 2d 354 (1952); Stumpf v. 
Matthews, 90 U.S. App. D.C. 177, 178, 195 F. 2d 35 (1952); 
Fowler v. Ross, supra, at page 312; Lee Won Sing v. Cottone, 
74 App. D.C. 374, 377, 123 F. 2d 172 (1941); In Re Gibson, 
D.C.D.C., 147 F. Supp. 591, 593 (1957). In the instant case, 
both the Maryland indictment and requisition charged that 
the abandonment offenses were committed on July 15, 1956, 
and that the neglect to support offenses commenced that same 
date. Thus, without contrary proof by appellant, it is pre- 
sumed that he was in the demanding State on that date. Ap- 
pellant’s petition for writ of habeas corpus states that it was 
in July, 1956, that his wife requested him to go to Baltimore. 
The petition then states, without setting forth any date, that 
when appellant arrived in that city he was placed under 
arrest. And paragraph 10 of the petition further alleges that 
petitioner “did not on July 15, 1956 while physically present 
in the city of Baltimore, Maryland, commit the crimes 28 
charged * * * .” [Emphasis supplied.] 

Appellant, therefore, while denying the commission of the 
offenses, appears to admit, rather than unequivocally deny, 
his presence in the demanding State on the date charged. In 
any case, appellant, aside from his allegations in his habeas 
corpus petition, did not offer a single strand of evidence that 
he was without the State of Maryland on July 15, 1956. 

Appellant, in his brief (Br. 2, 7, 9) infers that the only day 
on which he visited his wife in Baltimore was August 15, 1956, 
a date after the date on which the offenses were committed or 
commenced. Mrs. Brown, during the course of her testimony, 
taade it quite plain, however, contrary to the inferences in 
appellant’s brief, that appellant did visit her in Baltimore 
prior to August 15, 1956. Rather, Mrs. Brown stated that 
appéllant paid his last visit to Baltimore on August 15th, the 
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date on which his trial was held (Tr. 16,17). Thus, the plain 
inference to be drawn from such testimony was that prior 
visits had taken place.t There was, therefore, no evidence 
before the District Court contradicting or overcoming the pre- 
sumption of fugitivity which arose from the documents before 
the court. Indeed, the allegations of appellant’s petition for 
writ of habeas corpus, taken together with the testimony of 
Mrs. Brown, supplied the court with knowledge that could 
reasonably be regarded as corroborative of the July 15th date 
as contained in both the Maryland indictment and req- 
uisition, and clearly not in contradiction to it. Under these 
circumstances it cannot be said that the order of extradiction 
was invalid, and appellant’s detention illegal. The petition 
for writ of habeas corpus, therefore, was properly dismissed. 


II 


The proceedings in regard to the petition for writ of habeas | 
corpus were complete and proper in all respects | 


Appellant complains that the District. Court improperly 
“adjudicated his right to the said writ on only the petition and 
argument of counsel ” (Br. 13). He further states, that “in a 
habeas corpus proceeding, the person demanded can testify 
and may also offer evidence in his own behalf” (Br. 12). In 
the instant case, the record shows that the extradition hearing 
was immediately followed by the habeas corpus proceeding 
before the same judge (Supp. Tr. 2-2). At the very close of 
the extradition hearing, the court inquired of counsel for 
appellant (Supp. Tr. 2-3). 


The Courr. What are you going to do? Are you | 
going to make a motion to dismiss? 


“ Appellant contends that the Government’s position in the District Court | 


was that appellant was extraditable under subsection (b) of Title 23, sec- 
tion 401, even if he was not shown to have been a fugitive as required 
under subsection (a) (Br. 4). Since it has been shown that appellant 
was, in fact, in the demanding State at the time the offenses were com- 
mitted or commenced, whether or not he would be extraditable under sub- 
section (b), when the requisition charged fugitivity, is not, therefore, in 
issue. 
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Mr. Bonvso. I will reserve my argument until later. 
The Courr. All right. You are not going to put on 


any defense in this matter? 
Mr. Bonuso. That is right. [Emphasis supplied.] 


Moments thereafter defense counsel announced that he had 
a petition for writ of habeas corpus prepared and was ready to 
proceed on it (Supp. Tr. 4). At no place does the record 
reflect a refusal on the part of the court to hear testimony from 
‘appellant or to accept evidence on his behalf. Indeed, the 
record reflects no such offer on the part of appellant capable 
‘of either acceptance or rejection by the court. On the contrary, 
at one time, appellant was invited to do so (Supp. Tr. 2-3). 
Appellant’s contention is not unlike that taken by the ap- 
pellants and rejected by this Court in Maktos v. Matthews, 
supra, p. 184: 
“The appellants say in their brief, ‘The Court re-. 
fused to hear any evidence as to fugitivity and as a 
result the writ was discharged and the petition dis- 
missed” We find nothing in the record to support that 
statement; on the other hand, we observe that the 
district judge invited them to make such proof.” 


For similar reasons, 2s reflected by the record set forth above, 
appellant’s contention herein, should also be rejected. 
CONCLUSION 


Wherefore, it is respectfully submitted that the order of the 
District Court be affirmed. 


Outver GASscH, 
United States, Attorney, 


Car. W. BELCHER, 
Watter J. BONNER, 
Assistant United States Attorneys. 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In Re: EARNEST FRANK BROWN, SR. : HABEAS CORPUS NO. 83-59 


[ Filed August 12, 1959] 
STATE OF MARYLAND 
EXECUTIVE DEPARTMENT Req. No. 5-59 

To his Excellency the Chief Judge of the United States District 
Court for the District of Columbia 

WHEREAS, It appears by Indictment hereto annexed and duly 
authenticated in accordance with the Laws of this State, that Ernest 
F, Brown, the elder Stand charged with the crime of DESERTION AND 
NON SUPPORT committed in the CITY of BALTIMORE in this State, 

AND WHEREAS it has been represented to me that the said 
ERNEST F. BROWN, the elder 

has fled from justice, and has taken refuge within the DISTRICT 
OF COLUMBIA 

NOW, THEREFORE, pursuant to the provisions of the Constitution, 
and Laws of the United States, in such case made and provided, 

I, J. MILLARD TAWES, Governor of the State of Maryland, do 
hereby request that the said ERNEST F. BROWN, the elder 
be apprehended and delivered to LLOYD G. JOHNSON who is hereby 
authorized to receive and convey him, the said ERNEST F. BROWN, 
the elder 
to the State of Maryland, there to be dealt with according to law. 

GIVEN under my hand and the Great Seal of the State of Maryland 


DONE, at the City of Annapolis, on this 6th day of August in the 
year of our Lord one thousand nine hundred fifty nine 


/s/ J. Millard Taws 
[SEAL] By the Governor: 
/s/ Thomas Finan, Secretary of State 
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OFFICES OF THE STATE'S ATTORNEY 
COURT HOUSE 
Baltimore, Ma., Monday, July 6, 1959 
To His Excellency, 
the Governor of Maryland: 
Sir: 

I have the honor to request that you issue a requisition upon the 
CHIEF JUSTICE of the DISTRICT COURT of THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA, for the extradition of ERNEST F. BROWN 
the elder who stands charged by indictment with the crime of DESERTION 
& NON SUPPORT committed in the City of Baltimore aforesaid, on the 
fifteenth day of July A.D. 1956, and who, to avoid prosecution, fled from 
the jurisdiction of this State, and, as Iam informed, is now within the 
jurisdiction of said DISTRICT OF COLUMBIA. 

I certify that I have carefully examined into the facts upon which 
said indictment was found; that there is probable cause to believe said 
ERNEST F. BROWN, the elder guilty of the crime therein charged; that 
the extradition is sought in good faith, with the sole intent to prosecute 
him for said crime and not to collect any debt or serve any private 
purposes; and that the ends of justice require that the said ERNEST F. 
BROWN the elder, be brought back to this State for trial. 

I enclose herewith certified copies of the indictment and docket 
entries in the case, together with an affidavit that the said ERNEST F. 
BROWN the elder, was in this State at the time of the commission of 
said crime, that he is a fugitive from justice, having fled this State since 
the commission of said crime, and that he is now in the CITY OF WASH- 
INGTON, IN THE DISTRICT OF COLUMBIA, 

I respectfully recommend LLOYD G. JOHNSON as a proper person 
to be appointed agent of this State to take charge of the fugitive when 
surrendered. 


Your obedient servant, 


The State's Attorney for the City of Baltimore 
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STATE OF MARYLAND, BALTIMORE CITY, to wit: 

I HEREBY CERTIFY, that on this sixth day of July, A.D. 1959, 
before the subscriber, a Notary Public of the State of Maryland, in and 
for the City aforesaid, personally appeared CARRIE BROWN and made 
oath in due form of law that said ERNEST F. BROWN, the elder the 
person indicted as appears by the annexed papers, was in this State at 
the time of the commission of said crime, that he is a fugitive from 
Justice, having fled this State since the commission of said crime and 
that he is now in the CITY OF WASHINGTON, IN THE DISTRICT OF 
COLUMBIA, 

And, at the same time, personally appeared before me, CARRIE 
BROWN the prosecuting witness in said case, and made oath in due form 
of law that the extradition of said ERNEST F. BROWN, the Elder is 
sought in good faith, with the sole intent to prosecute him for the crime 
with which he is charged, and not to collect any debt or serve any private 
purpose whatever. 

Witness my hand and notarial seal: 


C. Marlene DiFrancisco - Notary Public 
[SEAL] 


STATE OF MARYLAND 

and CITY OF BALTIMORE, TO WIT: 

The Jurors of the State of Maryland, for the body of the City of 
Baltimore, do on their oath present, that ERNEST F. BROWN the elder 
late of said City, on the fifteenth day of July, in the year of our Lord 
nineteen hundred and fifty-six, at the City aforesaid unlawfully did, 
without just cause, desert his wife CARRIE BROWN contrary to the 
form of the Act of Assembly in such case made and provided, and against 
the peace, government and dignity of the State. 

SECOND COUNT 

And the Jurors aforesaid, upon their oath aforesaid, do further 

present that the said ERNEST F. BROWN the elder on the said day, in the 


said year and thence continually until the day of the finding of this 
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indictment at the City aforesaid, unlawfully and wilfully did neglect to 
provide for the support and maintenance of his wife CARRIE BROWN 


contrary to the form of the Act of Assembly in such case made and 


provided, and against the peace, government and dignity of the State. 
THIRD COUNT 

And the Jurors aforesaid, upon their oath aforesaid, do further 
present that ERNEST F. BROWN the elder late of said City, on the said 
day in the said year, at the City aforesaid, unlawfully did, without just 
cause, desert his minor child - Ernest F. Brown the younger contrary 
to the form of the Act of Assembly in such case made and provided, and 
against the peace, government and dignity of the State. 

FOURTH COUNT 

And the Jurors aforesaid, upon their oath aforesaid, do further 
present that the said ERNEST F. BROWN the elder on the said day, in 
the said year and thence continually until the day of the finding of this 
indictment at the City aforesaid, unlawfully and wilfully did neglect to 
provide for the support and maintenance of his minor child - Ernest F. 
Brown the younger contrary to the form of the Act of Assembly in such 
case made and provided, and against the peace, government and dignity 
of the State. 

SAUL A. HARRIS, 


X X Wreck x. WARE 


The State's Attorney for the City of 
Baltimore 


State of Maryland, 
City of Baltimore, to wit: 

I HEREBY CERTIFY, that the aforegoing is a true copy of the 
indictment in the case of State of Maryland vs. ERNEST F. BROWN the 
elder No. 2449, Docket of 1959, Charge: DESERTION & NON SUPPORT 
that the said indictment is endorsed "(True Bill) Jay S. Engel, Foreman," 
and that the following are the docket entries in the said case, truly taken 
and copied from the record of proceedings of the CRIMINAL COURT OF 
BALTIMORE: 
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, 1959. Presentment filed; E.D., CAPIAS issued; sheriff's 
return, ''NON EST." 


, 1959. Indictment filed. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
official signature and affix the seal of the said 
CRIMINAL COURT OF BALTIMORE, this 6th 
day of July, A.D., 1959 


Clerk of the Criminal Court of Baltimore 


State of Maryland, 
City of Baltimore, to wit: 

I, EDWIN HARLAN, Associate Judge of the Supreme Bench of 
Baltimore City, assigned to and presiding in the CRIMINAL COURT OF 
BALTIMORE, do hereby certify that the aforegoing attestation of 
LAWRENCE R. MOONEY, Esquire, Clerk of the CRIMINAL COURT OF 
BALTIMORE, is in due form and by the proper officer. 

In Testimony Whereof, I hereunto subscribe my Signature, this 
6th day of July, 1959. 


State of Maryland, 
City of Baltimore, to wit: 

I, LAWRENCE R. MOONEY, Clerk of the Criminal Court of 
Baltimore, do hereby certify, that the Honorable EDWIN HARLAN, who 
has certified and signed the above attestation, was, at the time of so 
doing, Presiding Judge of the Criminal Court of Baltimore, in the Eighth 
Judicial Circuit of the State of Maryland, duly commissioned and qualified; 
and that to all acts done by him in that capacity, full faith and credit are 
due and ought to be given, and that his signature thereto is genuine. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of the Criminal Court of 
Baltimore, on this 6th day of July, A.D. 1959. 


Clerk of the Criminal Court of Baltimore 


The laws of this State do not 
require a Notarial Seal to be filed in 
this office. 


STATE OF MARYLAND, BALTIMORE CITY, SCT.: 
I, JAMES F. CARNEY, Clerk of the Superior Court of Baltimore 
City, do hereby certify that C. Marlene DiFrancisco before whom the 
annexed acknowledgment and affidavit was made, and who has hereto 
subscribed her name, was at the time of so doing, a Notary Public of 
the State of Maryland, in and for the City of Baltimore, residing in said 
City and State, duly commissioned and sworn, and authorized by law to 
administer oaths and take acknowledgments, or Proof of Deeds to be 
recorded therein. I further certify that Iam acquainted with the hand- 
writing of the said Notary, and verily I believe the signature to be her 
genuine signature. 
IN TESTIMONY WHEREOF, I hereto set my hand and 
affix the seal of the Superior Court of Baltimore 
City, the same being a Court of Record, this 6th 


psEan day of July, 1959: 


Clerk of the Superior Court of Baltimore City 


This Certificate is not 
authentic unless the Seal 

of the Superior Court of 
Baltimore City is originally 
impressed here. 


[ Filed October 6, 1959] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * * * 


Washington, D.C. 
Wednesday, August 12, 1959 


The above-entitled matter came on for hearing before the HONOR- 
ABLE JOHN J. SIRICA, Judge, United States District Court for the Dis- 
trict of Columbia. 


APPEARANCES: 
For the Government: 
J. PHILIP SMITH, Ass't U.S. Attorney 
For the Petitioner: 
JOSEPH M. BONUSO, Esquire 
* * * * 
Whereupon, 
CARRIE BROWN 
called as a witness on behalf of the Government, having been first duly 
sworn, took the witness stand and testified, as follows: 
DIRECT EXAMINATION 
BY MR. SMITH: 
Q. Will you give us your full name and your present address? 


A. My name is Carrie Worford Brown. I live at 1313 West North Avenue, 


Baltimore, Maryland. 
Q. Are you related to the defendant in this matter? A. Yes, Iam 
the wife. 
Q. You are his legal wife, is that correct? A. Yes. 
Q. Now, in the year 1956, where were you living? A. In Baltimore, 
Maryland. 
Q. Baltimore City, Maryland? A. That is right. 
- Now, do you have achild, ma'am? A. Ido. 
. What is that child's name? A. Ernest Frank Brown, Jr. 
. Was that child born to you and this man here? A. Yes. 
. And has this man been paying support towards the bringing up 
of that child? A. No, he pay only -- He paid around five weeks and I 
haven't heard from him since. 
Q. When was the last time until you saw him here in the District 
of Columbia that you saw him? A. The last time I saw him was in 
August 15, 1956. 
Q. In 1956? A. Yes. 
Q. And between that time and now, has he paid any support towards 
your and his child? A. No, not since he sent around five or six payments 


for five or six weeks. 
Q. When was that five or six weeks? A. That was in '56. 
- In 1956? A. Yes. 
. Has he paid any support since then? A. No. 
. How old is the child now? A. The child is ten. 
. Ten years old. 
Now, the defendant here you identify as being your husband and the 
man who has failed to pay support for your and his child? A. Yes, sir. 
THE COURT: She has already testified that. 
MR, SMITH: I am now establishing, if I may, Your Honor, his 
activity which is a very simple element, however, it must be established. 
THE COURT: All right. 
BY MR. SMITH: 
Q. Now, he was in Baltimore in 1956 and you now find him here in 
the District of Columbia; is that correct? A. That is right. 
MR. SMITH: Thank you. 
CROSS EXAMINATION 
BY MR. BONUSO: 
Q. Mrs. Brown, when were you married? A. I was married 
January 19, 1946, I think. 
Q. Where were you married? A. In Spartensburg, South Carolina. 
Q. After you were married in Spartensburg, South Carolina, where 
did you come to live? A. In Washington. 
Q. You lived with your husband in Washington, D.C.? A. Yes. 
Q. When? A. After we got married, we moved shortly after. 
Q. Shortly after you got married? A. Yes. 
Q. And you lived in the District of Columbia until when? A. Until 
around 1948. 
Q. What happened in 1948? A. I went back to my mother. My 


husband got into some trouble about a car and he was in jail at the time, 


so I went back to my mother. 


Q. You are sure he was in jail at that time? A. Yes. 
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Q. You are sure you didn't pick up the child and desert him and 
go to your mother's? A. No, he was in jail at the time. 

Q. Did he come out of jail? <A. Yes. 

Q. When did he come out of jail? A. I don't know how long he 
had, but it was something about stealing a car -- something like that. 

Q. The question I asked you was: When did he come out of jail? 

A. I can't give the correct date. 

Q. How much time did he serve? A. I don't know. I went to jail 
when they carried him down, but I don't know how much time they gave 
him. 

Q. Isn't it a fact that you took your child and went back to your 
mother because you didn't want to live with him in the District of 
Columbia? A. No, I carried the child back because -- We had been 
living together here and I remember living on R Street and I didn't 
have the proper food and I couldn't stay because it was injuring my 
health. 

Q. In other words, you left because you didn't have the proper 
food and it was injuring your health? A. Yes. 

Q. When you were in Spartensburg, South Carolina, did he ever 
send you any money? A. No. 

Q. He never sent you any money? A. No. 

Q. And did he ever ask you to come back and live with him? 

A. No. I haven't been able to see him because no one knew where he 
had been living or nothing like that. I have asked about him but I 
haven't been able to find out about where his whereabouts have been. 

THE COURT: What was the date alleged in the indictment that 
this offense was committed? 

MR. BONUSO: July 15th, 1956. 

MR. SMITH: That is correct. 

BY MR. BONUSO: 


Q. I show you this and ask you if you can identify your handwriting? 
A. Yes, that is right. 
Q. That is your handwriting? A. That is right. 
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Q. All right. 
MR. BONUSO: Will you mark this Defendant's Exhibit No. 1, 


for identification. 
(Document marked Defendant's Exhibit 
No. 1, for identification.) 


MR. BONUSO: If Your Honor please, I would like to introduce this 
in evidence at this time. 

THE COURT: Very well. 

MR. SMITH: No objection. 


(Defendant's Exhibit No. 1 previously 
marked for identification was receiv- 
ed into evidence.) 


BY MR. BONUSO: 
Q. Mrs. Brown, this letter is dated January 20, 1949, and it states: 
"Dear Ernest: I received your letter the other day. 
Everybody is fine and hope you're the same." 
By the way, where were you living on January 20, 1949? 

MR. SMITH: Your Honor, I have no objection to that being sub- 
mitted in evidence but I fail to see what this has to do with the 1956 
offense. 

THE COURT: Well, I don't know either. I haven't heard it read 


yet. It may or may not have anything to do withit. You may proceed, 
Mr. Bonuso. 
BY MR. BONUSO: 
Q. Where were you living on July 10, 1949? A. July 20th --I 
guess at Spartensburg. 


Q. You wrote to your husband, "I received your letter the other 
day. Everybody is fine and hope you're the same. We 
are some sorry. Hot weather here. Last few days been 
having plenty of rain. The boy is really growing. He had 
his first shot today and will take another in four weeks. 
Minnie Lewis came down to see him and spent a vacation 


with us. Charles is working. They are in Washington again. 
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Still jumping from town to town. Nothing new around the 
Burg. It is going by slow. Received the money. Many 
thanks to you. It was a great help. Hope you will send 
me some this week. I don't know when I can leave at this 


moment due to the delay. Take life easy and give my 


regards to all. Will be looking to hear from you soon. 
I kissed the baby for you. He just smiled. With love, 
your wife, Carrie." 

You wrote that letter to him, did you? A. Yes. 

Q. When you testified he didn't send you any money when you 
were in Spartensburg, you weren't telling the truth, were you? A. Well, 
he didn't pay for the baby to be delivered or anything like that so -- I 
can't remember everything that happened at that time. 

MR. SMITH: For the record, this man is not charged with non- 
supporting her; he is charged with not supporting the baby. 

THE COURT: Let me see the indictment. 

MR. BONUSO: He is charged with non-support, if Your Honor 
pleases. 

THE COURT: The indictment says he is charged with the crime 
of desertion and non-support committed in the City of Baltimore on the 
15th day of July, 1956, and that he fled from the jurisdiction of the State 
and is now within the District of Columbia. The question is, Is he the 
man that is named in that indictment? Is there reasonable ground to 
believe there is probable cause that he committed the crime? 

MR. BONUSO: Yes, he is the man in the indictment, Your Honor. 

THE COURT: Was he there during that period of time? 

MR. BONUSO: I am trying to show that he wasn't. 

THE COURT: Well, let us find out. 

BY MR. BONUSO: 

Q. After you left Spartensburg, South Carolina, where did you go? 
A. Icame back here to Washington. 

Q. You came back to Washington? A. Yes. 
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Q. Did you go back to live with your husband? A. Yes. 

@. How long did you stay? A. I don't know how long I stayed 
with him that time. 

Q. About what year was it when you came back? A. About 1950. 

Q. And then when did you leave? A. When I left, I was living on, 
I think, G Street, Northeast. 

Q. Where did you go from G Street, Northeast? A. I went to 
Maryland. 

Q. You went to Baltimore? A. Yes. 

Q. Did your husband go with you? A. No, he didn't go. 

Q. Has your husband ever lived with you in Baltimore? A. No, 
he didn't. 

Q. Now, you! say you have one child by the name of -- What is 
his name? A. Ernest Frank Brown. 

Q. Junior? A. Yes. 

Q. And do you have any other children? A. I have one. 

Q. Who is the father of that child? 

MR. SMITH: Objection. 

THE COURT: Objection sustained. I think that is immaterial. 

BY MR. BONUSO: 

Q. Did your husband ever live with you in Baltimore? A. No. 

Q. How long have you been separated from your husband? A. We 
were separated around about eight or nine years now. 

Q. I show you this and ask you if this is your handwriting? 
A. That is right. 

MR. BONUSO: Will you mark this Defendant's Exhibit No. 2 for 
identification. 

MR. SMITH: No objection to it being admitted in evidence, Your 
Honor. 

THE COURT: Very well. 

MR, BONUSO: I will offer it in evidence at this time. 


(Document was marked Defendant's 
Exhibit No. 2, for identification, and 
was received into evidence.) 
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THE COURT: What does it say? 
MR. BONUSO: It is dated February 27, 1959, Baltimore 17, 
Maryland, 1313 West North Avenue. 
"Dear Mrs. Brown" -- That would be Mr. Brown's mother -- 
"Just a few lines to let you hear from me. I am fine and 
hope you are the same. The boys are fine and send their 
regards to you and the family. Mrs. Brown, I have one 
thing I would like for you to do for me. Will you please 
go to a Notary Public and swear to them that Ernest Frank 
Brown and I have been separated and have been for nine 
and a half years. Iam going to get a divorce but first I 
need separate paper. Please send this notice at once. 
Iam planning on getting married. Teacher asked Ernest 
in school the other day what was his father's name. He 
said Ernest but he was dead. He never did visit him. 
Sound bad. He asked me. I told him I didn't know his 
whereabouts, he may be dead; so the statement was O.K. 
because I didn't know anything different to say. Please 
send the statement at once. Ernest will be ten in March 
so it is time for separation papers and divorce, so your 
son will be free again. Keep doing well. I will hope to 
hear from you this week. It is very important. Thank 
you. Carrie." 
Now, you wrote that letter to Mrs. Brown, did you not? 
THE WITNESS: That is right. 
BY MR. BONUSO: 


Q. Now, you say you received some payments from Mr. Brown 
for the support of the child. When was that? A. That was in 1956. 

Q. What year of 1956? A. 1956. 

Q. I mean what month of 1956? A. August 15 -- After August 
15th. 

Q. It was after August 15th? A. Yes. The trial was on August 
15th, 
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Q. Now, when you say after August 15, would you say it was in 
September? A. I would say the week following that. It would be the 
week following the 15th. 

Q. In other words, he sent you some money August 22nd, 1956; is 
that right? A. I would say so. 

Q. Did he send you any more money after that? A. He sent me 
around five or six payments. 

Q. After August 22,1956? A. Yes. 

Q. Where was he living at that time? A. Where was who living ? 

Q. Ernest. A. Idon't know where he was. 


@. Where were the payments coming from? A. It was coming 


to Baltimore to Mr. Conelges (sic). 


Q. In other words, you did receive the payments. Would you say 
you received payments down to October 14, 1956? A. I guess so. 

Q. Mr. Brown never lived with you in Baltimore in the State of 
Maryland? A. No, he never lived in Maryland. 

MR. BONUSO: I have no further questions. 

MR, SMITH: I have just a couple questions, Your Honor. 

THE COURT: Very well. 

REDIRECT EXAMINATION 
BY MR. SMITH: 

Q. He did, however, visit youin Baltimore? A. Yes, he did. 

Q. When was that? A. Last time I saw him was August 15, 1956. 

Q. And what was the reason, if you can tell us, that he made some 
payments after August 1956? A. The trial was held August 15th. 

Q. Where was that? A. In Baltimore, in the North West Police 

Station. 

Q. And he made no payments to you prior to July of 1956? A. No. 

Q. Did he make any payments to you in the year of 1956 prior to 
July of that year? A. After he was sentenced to make payments, he 
made five or six payments. 

Q. I don't think you understood my question yet. Get a picture of 
July 1956. A. Yes. 
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Q. All right. For that entire year, did he make any payments in 
that year before July of 1956? A. No, no. 

@. And you have been trying to locate him since 1956, August and 
thereafter? A. Yes. I haven't been able to locate him because no one 
knew where he live at. 

Q. He did know where you were because he visited you in Balti- 
more, did he not? A. I have visited his parents in Washington but they 
didn't know where he was at either. They never seen him in a long time. 

Q. You made several efforts to try tofind him? A, That is right; 

I made a number of efforts to try to find him. 

MR. SMITH: Thank you. 

RECROSS EXAMINATION 
BY MR. BONUSO: 

Q. Mrs. Brown, isn't it a fact that when he went over to Baltimore 
that you had telephoned him to come over there? A. Well, we kept in 
contact with each other. He used to come over and visit me at 1018 North 
Fulton Avenue on one of the first visits. 

Q. You said you kept in contact? A. Yes. 

Q. Well, then you knew where he was, didn't you? A. I usually 
write to his mother and they give him the mail when he would come by. 

I wouldn't know when he come by or anything. 

MR. BONUSO: I have no further questions. 

THE COURT: All right. You may step down. 


(The Witness left the stand.) 
* * * 


[ Filed Jan 12, 1960] Washington, D. C. 
Wednesday, August 12, 1959 


The above-entitled matter came on for hearing before the 
HONORABLE JOHN J. SIRICA, Judge, United States District Court for 
the District of Columbia. 


APPEARANCES: 
For the respondent: 
JOSEPH M. BONUSO, Esquire 
For the Government: 


J. PHILLIP SMITH, Assistant U.S. Attorney 
* : * * * * 


(Following the testimony of Carrie W. Brown, the proceedings 


were as follows:) 

MR. BONUSO: If Your Honor pleases, I am prepared to argue this 
case at this time but, unfortunately, I left my briefcase in the library 
and if Your Honor will indulge me a couple of minutes, I will run down 
and get it. 

THE COURT: What do you want to argue? Do you want to cite 
some law in the case? 

MR. BONUSO: Yes, Your Honor. I want to cite some law. 

THE COURT: If you have something that is pertinent, I will listen 
to you. 

MR. BONUSO: Will Your Honor indulge me just a couple of 
minutes ? 

THE COURT: Yes. 

MR, SMITH:) Do I understand we are going to argue at this time? 
Do you have witnesses? 

THE COURT: What are you going to do? Are you going to make 
a motion to dismiss? 

MR. BONUSO: I will reserve my argument until later. 

THE COURT: All right. You are not going to put on any defense 

in this matter ? 

MR. BONUSO: That is right. 

THE COURT: You want to make a motion to dismiss the proceed- 
ings? 

MR. BONUSO: I want to make a motion at this time to dismiss the 
extradition hearing on the ground that they have not made out a case. 
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THE COURT: All right. I will hear you. 

* * * * 

THE COURT: All right. I will deny -- 

MR. BONUSO: I want to answer that, Your Honor. 

THE COURT: You May. 

* * * * * 

THE COURT: Well, you have a remedy. If Iam wrong, Mr. 
Bonuso, you can file a petition for writ of habeas corpus. I think you 
have a right to do that. I will deny the motion. 

MR, SMITH: I understand, Your Honor -- 

MR. BONUSO: I have a petition, Your Honor. 

MR. SMITH: I understand, Your Honor, he has one already pre- 
pared. Iam ready to go forward with that at the present time. 

THE COURT: You had anticipated that it might be denied? 

MR. BONUSO: Yes, Your Honor. 

THE COURT: All right. Iam going to deny your motion. Do you 
want to proceed on the Writ of Habeas Corpus ? 

MR. BONUSO: Yes, Your Honor. 

THE COURT: I will hear you on that, your petition. 

MR. SMITH: The Government is ready, Your Honor. 

THE COURT: All right. What do you allege in your petition? 

MR. BONUSO: I allege my client is a citizen of the United States 
and has been a resident of the District of Columbia since 1941; "that 
the complianant is my wife, Carrie Brown and I married her on January 
19, 1946, and that we lived in the District of Columbia as husband and 
wife until 1949 when, without just cause, she deserted and abandoned me 
taking her minor child with her to Spartensburg, North Carolina to live, 
and subsequently she left from there and took up residence in Baltimore, 
Maryland; that in July of 1956, my wife requested that I go to Baltimore 


to see my child and to take him with me to visit me in the District of 
Columbia. When I arrived in Baltimore to see my child, I was placed 


under arrest upon complaint of my wife who had charge me with deser- 
tion of my child and neglect to support him. That subsequently, it was 
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agreed by all parties that I pay my wife the sum of $6.00 a week 
in support of my minor child; that per our agreement I did forward to 
my wife the said sum weekly until October 1956, when I was forced to 
discontinue to pay! because of illness and unemployment and financial 
difficulty; that I have never been a resident of the State of Maryland" -- 
and the other is imprisonment and so on. 

THE COURT: All right. I am going to deny your petition for 


Writ of Habeas Corpus. 
* * 


[ Filed August 12, 1959] 
ORDER TO SURRENDER 


BEFORE THE CHIEF JUDGE OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


*x* * 
In re 
THE STATE OF MARYLAND 
vs. 
ERNEST F. BROWN, the elder 


No. 5 - 59 


) Requisition Docket. 


The Governor of the State of MARYLAND having made his demand 
for the person of said defendant, and said defendant having been arrested 
and brought before me by the United States Marshal for said District, 
upon warrant issued herein by virtue of the authority vested in the Chief 
Judge of the said Court by act of Congress, and being satisfied, after a 
hearing duly had, that the prisoner was the identical person mentioned 
in said requisition it is therefore, the 12th day of Aug., 1959 be surrended 
to Lloyd G. Johnson, the Agent of said State, by him to be conveyed to the 
City of Baltimore, in said State, there to answer the charge of desertion 
& non-support, set forth in said requisition. 


/s/ John J. Sirica 
Chief Judge 
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[ Filed August 12, 1959] 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


In re: EARNEST FRANK BROWN, SR. : HABEAS CORPUS NO: 
83-59 


PETITION FOR WRIT OF HABEAS CORPUS 

Your petitioner, Earnest Frank Brown, Sr., respectfully shows 
unto the Honorable Court as follows: 

1. That I am a Citizen of the United States, and that I have been a 
resident of the District of Columbia since 1941. 

2. That the complainant is my wife, Carrie Brown, who I married 
on January 19, 1946, and that we lived in the District of Columbia as 
husband and wife until 1949 when she without just cause deserted and 
abandoned me taking our minor child with her and went first to Spartans- 
burg, South Carolina to live and subsequently left from there and took up 
residence in Baltimore, Maryland. That in July, 1956 my wife requested 
that I go to Baltimore in order to see my child and take him with me for 
a visit in the District of Columbia. 

3. That when I arrived in Baltimore to see my child I was placed 
under arrest upon the complaint of my wife who had charged me with 
desertion of my child and neglecting to support him. 

4, That subsequently it was agreed by all parties concerned that I 


was to pay my wife the sum of Six ($6.00) Dollars per week for the sup- 


port of my minor child. 

5. That per our agreement, I did forward to my wife the said sum 
weekly until October 1956 when I was forced to discontinue payment be- 
cause of illness, unemployment and financial difficulties. 

6. That I have never been a resident of the State of Maryland. 

7. That I have been placed under arrest and am now in the custody 
of Charles H. Ward, U.S. Marshal for the District of Columbia, and/or in 
the custody of the extradition agent for the State of Maryland. 

8. That I am being charged with the crime of unlawfully deserting 
my wife and minor child in the City of Baltimore, Maryland on July 15, 
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1956 and also with unlawfully and wilfully neglecting to support them in 
the place and at the time aforesaid. 

9. That my said imprisonment is under the authority of the extradi- 
tion papers issued by the Governor of Maryland who has also charged me 
with being a fugitive from justice. 

10. That the extradition papers under which I am held and deprived 
of my liberty are null and void and the detention is unlawful because in 
view of the foregoing facts I did not on July 15, 1956 while physically 
present in the city of Baltimore, Maryland commit the crimes as charged 
and therefore I cannot be a fugitive from justice. 

WHEREFORE, the premises considered, your petitioner prays: 

1. That a writ of habeas corpus issue out of this Court directed to 
Charles H. Ward, U.S. Marshal for the District of Columbia, and/or to 
the extradition agent for the State of Maryland. 

2. That a hearing be held to determine the legality of my detention. 

3. That upon final hearing I be discharged from custody. 

4. And for such other and further relief as the nature of the cause 
may require, and to the Court may seem meet and proper. 


/s/ Earnest Frank Brown, Sr., 
Petitioner 


[ Jurat dated August 12th, 1959] 
= * id Let this Writ issue: August, 1959. 


JUDGE 


[ Filed August 12, 1959] 
EARNEST FRANK BROWN, SR. ) 

¥- ) HABEAS CORPUS NO: 83-59 
CURTIS REID ) 


ORDER 
This matter having come on for legal argument on the rule to show 
cause why writ of Habeas Corpus should not issue, it is 
ORDERED, this 12th day of August, 1959, that the rule to show 
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cause in this matter be discharged and the petition dismissed. 
/s/ John J. Sirica 
JUDGE 
SEEN: 
/s/ J. Philip Smith 


[ Filed August 12, 1959] 


EARNEST FRANK BROWN, SR 
PETITIONER 


) 
) 
vs. ) 
) 
) 


CURTIS REID 
CHARLES H. WARD 


UNITED STATES MARSHAL FOR THE 
DISTRICT OF COLUMBIA, 
RESPONDANT ) 


HABEAS CORPUS No. 83-59 


NOTICE OF APPEAL 
Notice is hereby given this 12 day of August, 1959, that EARNEST 
FRANK BROWN, SR. hereby appeals to the United States Court of Appeals 
for the District of Columbia from the order of this Court entered on the 
12th day of August, 1959 denying his petition for writ of habeas corpus 
against said 


/s/ Joseph M. Bonuso 
Attorney for Petitioner 
1000 Vermont Avenue, N.W. 


J. P. Smith 

Assistant United States Attorney 
Court House 

Washington, D. C. 


